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United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Argued January 8, 1999 Deci ded March 16, 1999
No. 97-1690

Cel I ul ar Tel econmuni cati ons I ndustry Association, et al.,

Petitioners

Federal Comruni cati ons Conmi ssi on and
United States of Anerica,

Respondent s

Sout hwestern Bel |l Tel ephone Conpany, et al.,

I ntervenors

Consol i dated with

Nos. 97-1703 & 97-1705

On Petitions for Review of an Order of the

Federal Comruni cati ons Conmi ssi on

Theodore C. Wi tehouse argued the cause for petitioners.
Wth himon the briefs were David M Don, M chael F.

Al tschul, and David A. G oss. Robert A Long, Jr., entered
an appear ance.

Janmes M Carr, Counsel, Federal Conmunications Com
m ssion, argued the cause for respondent. Wth himon the
brief were Joel |I. Kl ein, Assistant Attorney General, U S.
Department of Justice, Catherine G O Sullivan and Nancy
C. Garrison, Attorneys, Christopher J. Wight, Ceneral
Counsel , Federal Conmuni cations Conmi ssion, and Dani el
M Arnstrong, Associate General Counsel. John E. Ingle,
Deputy Associ ate CGeneral Counsel, entered an appearance.

M chael D. Hays, Laura H Phillips, Raynond G Bender,
Jr., J. G Harrington, Robert L. Hoggarth, Caressa D. Ben-
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net, and Gregory W Whiteaker were on the briefs for interve-
nors Contast Cellul ar Communications, Inc., et al. Ray M
Senkowski entered an appearance.

James D. Ellis, Robert M Lynch, Durward D. Dupre,
M chael Zpevak, Robert B. McKenna, WIlliam B. Barfield,
and M Robert Sutherland were on the brief for intervenors
Sout hwestern Bell Tel ephone Conpany, et al. JimQO Llew
ellyn entered an appear ance.

Before: Silberman, Sentelle, and Randol ph, Circuit
Judges.

pinion for the Court filed by Crcuit Judge Randol ph.

Randol ph, Circuit Judge: Federal |aw bars states from
regul ating the entry of, and the rates charged by, providers
of nobile tel ecommunications services. Texas |aw requires
all providers of teleconmunications services in the state to
contribute to two state-admi nistered funds. |In these consoli -
dated petitions for judicial review of an order of the Federal
Conmuni cati ons Conmi ssion, the question is whether the
Conmi ssion rightly decided that the federal statute did not
preenpt the Texas law. See City of Abilene, Tex. v. FCC, 164
F.3d 49 (D.C. CGr. 1999).
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"Uni versal tel ephone service" denotes federal and state
efforts to nake communi cati ons services available to al
Americans at affordable rates. See 47 U S.C. ss 151, 254(b).
In the past, universal service had been "achieved | argely
through inplicit subsidies....designed to shift costs from
rural to urban areas, fromresidential to business custoners,
and fromlocal to |long distance service." Federal-State Joint
Bd. on Universal Serv., Report & Order, 12 F.C.C. R 8776,

8784 (1997).

In 1995, Texas enacted a statute requiring tel ecomuni ca-
tions service providers doing business in the state to contrib-
ute annually to two state-run universal service prograns.

See Texas Public Uility Regulatory Act of 1995, ss 3.606,
3.608 (codified at Tex. Util. Code Ann. ss 56.021-.022, 57.043-
.046 (West 1998)) ("Texas Utility Act"). Section 3.606 of the
Texas Utility Act requires contributions to the Tel ecomuni -
cations Infrastructure Fund. This fund awards grants and

| oans to finance conputer equi pnent and networks at school s,
libraries, and nedical facilities. See Tex. Uil. Code Ann.
ss 57.043-.046. Section 3.608 of the Texas Utility Act estab-
i shes the Universal Service Fund to subsidize certain tele-
conmuni cati ons services in the state's high-cost rural areas,
and to provide service to | owinconme disabled persons, and
persons with hearing and speech inpairnents. See id.

ss 56.021, 56.072, 56.102. It is to be "funded by a statew de
uni f orm char ge payabl e by each tel ecommuni cati ons provi der
that has access to the custoner base.” See id. s 56.022.

Pittencrieff Conmunications, Inc., a provider of comercial
mobile ("wireless") services in Texas, petitioned the Federa
Conmuni cati ons Conmi ssion for a declaratory ruling that a
provision in the Comunications Act of 1934, as anended by
t he Omi bus Budget Reconciliation Act of 1993, Pub. L. No.
103-66, 107 Stat. 312, 392, preenpted the Texas law. The
federal provision--s 332(c)(3)(A)--is as follows (for ease of
ref erence we have nunbered the first three sentences):

[1] Notwi thstandi ng sections 152(b) and 221(b) of this
title, no State or |ocal governnent shall have any authori -

ty to regulate the entry of or the rates charged by any
commer ci al nobile service or any private nobile service
except that this paragraph shall not prohibit a State from
regul ating the other ternms and conditions of conmerci al
nmobil e services. [2] Nothing in this subparagraph shal
exenpt providers of comercial nobile services (where

such services are a substitute for land |ine tel ephone
exchange service for a substantial portion of the comu-

ni cations within such State) fromrequirenents inposed

by a State conmi ssion on all providers of tel ecomunica-
tions services necessary to ensure the universal avail abil -
ity of teleconmunications service at affordable rates. [3]
Notwi t hst andi ng the first sentence of this subparagraph

a State may petition the Commr ssion for authority to

regul ate the rates for any commercial nobile service and
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t he Conmi ssion shall grant such petition if such State
denonstrates that--

(i) market conditions with respect to such services
fail to protect subscribers adequately from unjust and
unreasonabl e rates or rates that are unjustly or unrea-
sonably discrimnatory; or

(ii) such market conditions exist and such service is
a replacenent for land Iine tel ephone exchange service
for a substantial portion of the tel ephone Iand Iine
exchange service within such State

The Conmi ssion shall provide reasonabl e opportunity for
public coment in response to such petition, and shall
within 9 nonths after the date of its subm ssion, grant or
deny such petition. |If the Conm ssion grants such
petition, the Comm ssion shall authorize the State to
exerci se under State |aw such authority over rates, for
such periods of time, as the Comm ssion deens necessary
to ensure that such rates are just and reasonable and not
unjustly or unreasonably discrimnnatory.

47 U.S.C. s 332(c)(3)(A). After notice and comment, the
Conmi ssion denied the petition on the ground that the state's
contribution requirenents do not constitute rate or entry
regul ati on of wireless services, the sort of regulation
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s 332(c)(3) (A preenpts See In re: Pittencrieff Conmuni-
cations, Inc., 13 F.C CR 1735, 1737 (1997) In the Comm s-
sion's view, the Texas law fell within the "other terms and
conditions" | anguage of the first sentence of s 332(c)(3)(A
and thus was within the state's lawful authority. See 13
F.C.C R at 1737. The Conmi ssion al so reasoned that to
interpret s 332(c)(3)(A) otherwi se would contradict 47 U S. C
s 254(f), which permits a state to require universal service
contributions fromevery tel econmuni cati ons carrier provid-
ing intrastate tel ecommuni cati ons services in the state. See
13 F.CCR at 1737. The denial of Pittencrieff's petition
affirmed an earlier Conmssion ruling that s 332(c)(3)(A) did
not preclude states fromrequiring comrercial nobile service
providers to contribute to state universal service support
mechani sns. See 12 F.C.C R at 9181-82.

Two ot her commrercial nobile radio service providers, Air-
Touch Comuni cations, Inc. and Sprint Spectrum L.P., and
their trade group, Cellular Tel ecomunications |Industry As-
sociation (collectively "Cellular"), petitioned for judicial re-
view. OQher parties intervened for and against Cellular's
posi tion.

Cel lular believes the case turns on the second sentence of
s 332(c)(3)(A)--"Nothing in this subparagraph shall exenpt
provi ders of conmercial nobile services (where such services
are a substitute for land |line tel ephone exchange service for a
substantial portion of the conmmunications within such State)
fromrequirements i nposed by a State conm ssion on al
provi ders of tel ecomunications services necessary to ensure
the universal availability of tel ecomunications service at
affordable rates.” As Cellular reads it, the second sentence
means this: a state may require contributions to a universa
service fund if, and only if, wireless service is "a substitute for
land I'i ne tel ephone exchange service for a substantial portion
of the communications within such State"--a condition, we
assume, not satisfied here.
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Cellular's reading is plausible, but not cogent. O so the
Conmmi ssion tells us. For starters, the Conm ssion says that
one mnust view the second sentence in the context of the rest
of s 332(c)(3)(A). That of course is the correct approach
The first sentence, we are told, sets out the basic framework:
a state may not regulate "the entry of or the rates charged
by," but it may regulate "other terns and conditions" of
wirel ess services. Here too the Conmmission is on solid
ground. The Conmission then tells us that the second and
third sentences conprise exceptions to the first sentence's
ban on state regulation. So far there can be no quarrel
Fromthis, the Commi ssion concludes that the second sen-
tence allows a state to pronote universal service by regul at -
ing rates if wireless services are a substitute for land Iine
t el ephone exchange service for a substantial portion of the
conmuni cati ons within such state, sonething the first sen-
tence woul d ot herwi se bar the state fromdoing. There may
be sone room for questioning the proposition,1 but the inpor-
tant point is that the second sentence does not, by its ternms,
preenpt anything. Al the preenpting is done in the first
sentence; the second and third sentence contain exceptions.

One m ght say the second sentence, with its exception for
uni versal service, sheds light on the neaning of the first
sentence's distinction between rate and entry regul ati on, on
t he one hand, and other terns and conditions. W wll say
nore about this shortly. For now, we deal with Cellular's
basi c position that the second sentence itself preenpts the
Texas statute. That cannot be right. No matter how | ong
one stares at the second sentence, no natter how one turns it
against the light, the sentence only contains the | anguage of
exception. The second sentence does not preenpt and it does

1 Cellular argues that the Comm ssion's reading of the second
sentence renders the third sentence redundant. According to Cel -
lular, the third sentence al one provides the narrow exceptions to the
first sentence's ban on state rate regulation. Cellular's interpreta-
tion is permssible, but so is that of the Conm ssion, which con-
strues the second and third sentences as establishing different
conditions for exenpting different types of state rate regul ation
fromthe preenption outlined in the first sentence.

not forbid. Just the opposite. It limts the circunstances in
which a state | aw nust give way to federal |aw

This brings us to an argunment Cellular deposited in a
footnote: "Even if this Court concludes that intrastate uni-
versal service contributions are not preenpted by the second
sentence of section 332(c)"--and we have just concl uded they
are not--"the first sentence also serves as a barrier to state
contribution requirenents.” Petitioners' Brief at 24-25 n.13.
Here the idea is that the Texas contribution requirenments are
i npernmi ssible rate regul ati on because they increase the wire-
| ess service provider's costs of doing business in the state and
thus inpact the rates charged to custonmers. One m ght say
the sane about | ocal siting |aws or state consumer protection
aws. They too increase the cost of doing business. Yet a
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House Committee cited these | aws as exanples of the variety

of perm ssible regulation of the "other terns and conditions.”
See HR Rep. No. 103-111, at 261 (1993), reprinted in 1993
US CCAN 378, 588. The Conm ssion offered other such
exanpl es, including sone drawn fromits previous deci sions.

To equate state action that may increase the cost of doing
busi ness with rate regul ati on woul d, the Comn ssion reason-
ably concluded, forbid nearly all fornms of state regulation, a
result at odds with the "other ternms and conditions” portion
of the first sentence.

As we have nentioned, a better point nmight be that the
exception for universal service in the second sentence sheds
light on the neaning of the first sentence; in other words, the
second sentence assunes that a state requiring contributions
to universal service funds is a state regulating rates. Cellular
did not, so far as we can tell, make this argunent in its briefs,
al t hough its counsel nentioned the point in oral argunent.

For its part, the Commi ssion interprets the "rates charged

by" | anguage in the first sentence of s 332(c)(3)(A) to "pro-
hibit states from prescribing, setting or fixing rates" of

Wi rel ess service providers, none of which the Texas | aw
acconplishes. 13 F.C C R at 1745 On this view, the second
sentence represents an exception for state |l aws that frame
their universal service requirenent in terns of a regulation of
rates and neet the specified condition. The Comm ssion has
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reached this position not only in light of s 332(c)(3)(A), but
al so because of 47 U. S.C. s 254, added by the Tel ecommuni -
cations Act of 1996, Pub. L. No. 104-104, 110 Stat. 56.
Section 254(f) provides: "A State may adopt regul ati ons not

i nconsistent with the Commission's rules to preserve and
advance uni versal service. Every telecomunications carrier
that provides intrastate tel ecommunications services shal
contribute, on an equitable and nondiscrimnatory basis, in a
manner determ ned by the State to the preservation and
advancenent of universal service in that State." 47 U S. C

s 254(f). This is strong support for the proposition that,
consistent with federal |law, states may require contributions
of the sort Texas is exacting.2 Instead of preenpting such

| aws, Congress endorsed them Cellular's only response is
that "the specific | anguage in section 332(c)(3)(A) operates to
l[imt the general grant of authority given in section 254(f)."
This assunes s 254(f) is the general provision while

s 332(c)(3)(A) is the specific. |If anything, it seenms to us the
ot her way around. One provision does not, in any event,
control the other, as the Conmi ssion has interpreted them

Rat her than being in conflict, the provisions are in harnony.

The bottomline is that Cellular has not denonstrated that
its interpretation of s 332(c)(3)(A) is the only pernissible one
or that the Texas universal service laws were rate or entry
regul ation. Section 332(c)(3)(A) leaves its key terns unde-
fined. It never states what constitutes rate and entry regul a-
tion or what conprises other terns and conditions of wreless
services. See Grand Canyon Air Tour Coalition v. FAA 154
F.3d 455, 466 (D.C. Gr. 1998). The Conmi ssion's interpreta-

2 Intervenors supporting Cellular contend that w rel ess services
are "jurisdictionally" interstate and thus fall outside s 254(f), and
its endorsement of inposing state universal service regulations on
providers of "intrastate" tel ecommunications services. W do not
reach the nerits of this claimbecause it was not raised in a tinely
or proper manner. See 47 U.S.C. s 405; see also Freeman Eng'g
Assocs., Inc. v. FCC, 103 F.3d 169, 182-85 (D.C. Cr. 1997); Tine
Warner Entertainnent Co. v. FCC, 56 F.3d 151, 202-03 (D.C. Cr.

1995); Illinois Bell Tel. Co. v. FCC, 911 F.2d 776, 786 (D.C. Cir.
1990) .

tion of s 332(c)(3)(A) gives neaning to each sentence, see
IIlinois Public Tel ecommunications Ass'n v. FCC, 117 F.3d

555, 562 (D.C. Cir. 1997), fairly reflects the statute's purpose
tolimt state rate and entry but not universal service regul a-
tion, see Bell Atlantic Tel ephone Cos. v. FCC, 131 F. 3d 1044,
1047-49 (D.C. Gr. 1997), and harnonizes s 332(c)(3)(A) and

s 254(f), see Louisiana Public Service Comm ssion v. FCC

476 U S. 355, 370 (1986). There is thus no basis for setting
asi de the Conmi ssion's decision. See 5 U S.C s 706(2)(A).

The remai ni ng contentions of Cellular and the Intervenors
supporting it have been considered and rejected.

The petitions for review are deni ed.
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